




March 9, 2006

MEMORANDUM

TO: David Edge, Administrator

FROM: Glen L. Priddy, Deputy Director of Public Works - Engineering Services

VIA: Noel King, Director of Public Works

SUBJECT: Response to Interim Grand Jury Report on County Harbors

The interim Grand Jury Report on County Harbors requires response from the County
Public Works Department on Findings 2, 3 and 4 and Recommendations 2, 3 and 4.

Finding 2:

The drainage ditch at the parking lot represents a potential flooding hazard.

Response to Finding 2:

The Public Works Department is in partial disagreement with this finding.

The flooding and drainage situation in this portion of Avila is quite complex.  However, the
ditch is only a small part of a larger picture.  While it is a fact that there is occasional
standing water on the parking lot in Avila, portraying this situation as a “potential flooding
hazard” implies a magnitude to the issue that is not supported by historical
documentation.

Finding 3:

The drainage ditch presents a potential health hazard due to mosquito breeding.

Response to Finding 3:

The Public Works Department does not agree or disagree with this finding.

The Department has no knowledge of this issue and provides no services to the
community that relate to health hazards due to mosquitoes.



Finding 4:

A safety problem also results from the ditch being uncovered and unprotected.

Response to Finding 4:

The Public Works Department does not agree or disagree with this finding.

The Department has no data relating to the accident history of this ditch or information on
the design of circulation in the parking lot as it relates to the ditch, and none was
presented in the Grand Jury report on this matter.

Recommendation 2:

Whereas the county benefits economically from the development of Avila and the
future revenues generated thereby, and whereas the county has approved the plans
and granted the permits for building and paving in Avila, and whereas the county flood
control district is responsible for flood control in Avila, and whereas the county must
share in the potential burden and liability for any damage resulting from flooding of the
drainage ditch in its flood control district, the county should therefore assume
responsibility for designing, providing, and maintaining a solution to the potential
overflow and flooding problems at the drainage ditch.

Response to Recommendation 2:

This recommendation will not be implemented by the County Public Works Department.

Response to “Whereas” clauses:

The Public Works Department has no response relating to economic benefit or revenue
generation.

The Department agrees that the County has approved plans and granted permits in Avila.

The County Flood Control District is not responsible for flood control in Avila.

The Public Works Department has no response to potential burden or liability for
damage resulting from flooding.

Response to assumption of responsibility:



History

The area of the parking lot in Avila has flooded for well over a century.  In a natural
condition, the location was an estuary and mud flat.  Sometime over one hundred years
ago, the railroad cut off the area from the sand spit with the construction of a trestle.  As
the town developed, the sand spit was protected with sea walls and the trestle was
replaced with an embankment, but the elevation of the area in between was never raised
very much.  If this area was to be fully protected from flooding, its elevation should have
been raised to match the sea walls that formed Front Street and the railroad
embankment that dictated the elevation of Avila Beach Drive.  This filling of land did not
take place and the area was left in a hole.  It has never been the responsibility of the
County to dictate the elevation of private property.

Drainage of Parking Lot Area

The drainage dynamics of this area includes three major components.  These are:  runoff
from higher levels of the Town of Avila; flood flow from San Luis Creek; and tidal flow from
the Pacific Ocean.  The old railroad and, later, Avila Beach Drive embankments would
block creek and tidal flow from reaching the area, except that the flow from the town must
be allowed to drain to the creek.  Before Avila Beach Drive was constructed, the area of
the parking lot was directly susceptible to storm flow from the creek and tidal flow from the
ocean.  To drain the town and to minimize flooding, a culvert was installed when the road
was built in the 1960’s.  The culvert is equipped with a valve that blocks the flow from the
creek and the tide but allows flow to drain from the town.  This valve improved the
situation but, at times, has leaked or been blocked open by debris.  A new type of valve
was installed a few years ago in an attempt to minimize backflow through the valve.  It
needs to be understood that because this area is in a hole, during high creek flow or high
tide events, there is no outlet for storm flows entering the parking lot area from the town.

Agencies Providing Services

Avila Beach Drive, the culvert, the valve, as well as most of the other roads in the Town
of Avila are all part of the County Maintained Road System which is administered by the
County Public Works Department.

Water and sewer services for the Town of Avila are provided by the Avila Beach
Community Services District (CSD).  The CSD also provides sewage treatment for the
Port San Luis Harbor District.  Both the CSD and the Harbor District receive their water
from the Lopez water project, which is administered by the County Public Works
Department through the San Luis Obispo County Flood Control and Water Conservation
District, Zone 3 and County Service Area 12.  The CSD also receives water from the State
Water Project through the Lopez project facilities.

The Harbor District operates the beach, the pier, and the parking lot.  The County
Department of General Services, Parks Division, operates and maintains the plaza and
park on Front Street.



San Luis Obispo County Flood Control and Water Conservation District

The assertion that “the county flood control district is responsible for flood control in Avila”
implies that the County is responsible for fixing all flooding and drainage problems in the
county, which is incorrect.  The Flood Control District is a Special District that is governed
by the County Board of Supervisors and administered by the County Public Works
Department.  The District has the power to provide various services including flood
control, and water supply.  It has been a long standing policy of the District, since the
existing needs far exceed the existing resources, that solutions to local problems must
be funded by local communities to the extent that the local communities desire to receive
those special services.  For the District to provide specific services to any defined area,
a zone of benefit must be formed within the District, and voter approved taxes or service
charges must be paid to fund the service.  Each zone provides only the service for which
it was formed.

In the Avila area, Flood Control Zone 3 provides the wholesale drinking water supply, and
it is paid for by those property owners and agencies who benefit from that service.  Flood
Control Zone 9 provides flooding studies and limited channel maintenance of San Luis
Obispo Creek within the City of San Luis Obispo, and those services are funded by a
special tax dedicated for that purpose.   There is no current Flood Control Zone that
provides flood control or drainage services in the Town of Avila.

Proposed Solution to Problem

There is a perceived flooding problem in the parking lot in Avila.  The first step in
addressing the problem is to determine the extent of the problem.  As stated earlier, the
area of the parking lot has always flooded during times of heavy rain.  There is no data
presented regarding the magnitude of damages that have occurred at this location over
the years due to flooding.  The new development in the area should have been designed
to accommodate this known flooding problem.  The effectiveness of these new designs
is yet to be tested, so it is not yet known if there is truly a problem relating to the new
development.

Since the parking area is in a hole and subject to three different flood sources, there is
no way for a passive, gravity flow drainage system to provide total flood protection.  The
flooding of the parking lot could be helped by the installation of a flood water pumping
system.  These types of systems are very expensive to install and to operate.  Before the
implementation of any plan to install a pumping system proceeds very far, the benefit of
keeping the lot dry should be compared to the cost of the system required to keep it dry.

There is no agency currently responsible for controlling flooding of the parking lot except
the Harbor District, which owns it.  Any agency that would implement a project to reduce
flooding of the parking lot would have to basically do the same thing.  That is, determine
an area of benefit, create a benefit assessment zone, hold an election of the benefited
properties, impose a service charge or tax, construct and operate the facilities.  There are
many agencies already providing services in the area that could go through these steps.
 These include the Harbor District, the Avila Community Services District, the County, and
the Flood Control District.  Since all these public agencies would ultimately have to gain



the support of the benefiting property owners, it is logical that the agency that already
owns the parking lot, which would receive the most benefit from the process, should take
the lead in solving the perceived problem.  Also, experience has shown that voter
approval is more likely to be attained by the agency closest to the voters with the problem
because of the natural preference of the citizens for more local control.



Recommendation 3

The county should undertake regular mosquito abatement at the drainage ditch, or
other appropriate measures, to prevent mosquito larvae from developing.

Response to Recommendation 3

This recommendation will not be implemented by the County Public Works Department.

The Department does not provide mosquito abatement services and has no program or
authority to provide any services on privately owned property.  The drainage ditch is
located on property owned by the Harbor District.  It is the responsibility of the property
owner to maintain the facilities located on their property, including mitigating any health
hazards that may exist.

This particular ditch was reconstructed during the project to rebuild the Town of Avila. 
Although the preexisting ditch had not been disturbed during the contamination clean up,
the Coastal Commission dictated that the previous, easily cleaned concrete ditch be
replaced with a gabion lined ditch which is very difficult to clean and promotes standing
water.  The Harbor District owned the ditch at that time, and did not formally protest or
appeal the provisions of the Coastal Development Permit that contained this requirement.
 The Harbor District may wish to revisit the provisions of this permit and construct a ditch
that is easier to maintain and less susceptible to standing water.

Recommendation 4

The ditch should be fenced and access restricted for safety reasons.

Response to Recommendation 4

This recommendation will not be implemented by the County Public Works Department.

The ditch is owned by the Harbor District and any maintenance or alteration of the facility
should be done by that agency.

File: CF 270.190.01 Dept/Grand Jury
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TO: The Honorable Rodger Piquet,
California Superior Court, San Luis Obispo County

FROM: County of San Luis Obispo Board of Supervisors
Katchik “Katcho” Achadjian, Chairman

DATE April 25, 2006

RE: 2005-2006 Grand Jury Report  - County Harbors

Thank you for the opportunity to respond to the Grand Jury report on County Harbors.
This memo is the County Board of Supervisors response to the report.  The required
response from the County Public Works is also attached to this memo.

Grand Jury Finding 1
While major economic benefits of the beach, pier, and other District facilities accrue to
the complex of new, luxury resorts and hotels at Avila Beach, and to the county treasury
through bed taxes, the excess cost of operations must be borne by the residents of the
District through their property taxes.

Board of Supervisor’s response to Finding 1
We disagree with this finding.

District facilities, the beach and the pier are only part of an area that also includes
surrounding natural areas, a golf course, a County park, the Pacific Ocean and the town
of Avila.  All of these attractions contribute to making the area a desirable place to
recreate and develop. The Grand Jury fails to provide supporting evidence that the
district is a main economic engine for the area.  While we disagree that there is a direct
and quantifiable correlation between the development in Avila Beach and existence of
the Harbor District and it’s facilities, we agree that the presence of the Harbor District
facilities add to the already considerable attraction of the coastal area of Avila Beach.

The Grand Jury report also fails to recognize that as the area grows the County is
responsible for funding increased road maintenance, parks, law enforcement, fire
protection and emergency medical services that are provided for residents, business
owners and visitors to the Avila area including those that use and work in Harbor District
facilities.



The main sources of revenue for the County to expand these services come from local
property tax revenue, transient occupancy taxes and other discretionary revenues.
These discretionary revenue sources are used to provide the types of services
described above on a countywide basis.  The Board of Supervisors must take into
consideration the needs of the entire unincorporated area and allocate limited
discretionary dollars where it is needed the most.

Additionally, it should be noted the Harbor District, formed in 1954, receives a portion of
the property tax. The FY 2005-2006 Budget for the Port San Luis Harbor District shows
that the District receives approximately $2 million dollars in property tax revenue.  The
District benefits financially from the increase in property values within their tax rate area.
This increase in revenue will help the District maintain their current services. However,
the Grand Jury report did not acknowledge that the District also derives revenue from
the operation of leases and services that are provided either by the district or its
contractors.  These include: boat hoist services, boat storage, gear storage, dry dock,
boat repair, RV and camp sites, fuel and ice services, mooring sales, mooring leases,
mooring rentals, and water taxi services.  The revenue derived from the above District
leases and services also helps to fund the District and its operations.  Moreover, these
revenues are largely under the control of the District and have the potential to be
adjusted by the District to meet its needs.  A quick glance at the District’s 2005-2006
budget shows that revenues from District operations total over 1 million dollars or over
34% of the total income available for District operations.  The Grand Jury finding does
not address this significant source of revenue to the district.

Grand Jury Finding 2
The drainage ditch at the parking lot represents a potential flooding hazard.

Board of Supervisor’s response to Finding 2
The Board adopts the response prepared by the Public Works Department in their
Board letter dated March 23, 2006 attached to this report.

Grand Jury Finding 3
The drainage ditch at the parking lot represents a potential health hazard due mosquito
breeding.

Board of Supervisor’s response to Finding 3
Based upon input from the Public Health Department’s Division of Environmental
Health, we agree that the ditch, like many other water sources throughout the County,
may be an area where mosquito breeding could take place.  All such areas could pose
a potential health hazard.  We further note there is nothing specifically unique to the
drainage ditch that makes it a greater hazard than any of the other hundreds or perhaps
thousands of bodies of water in the county where mosquitoes could breed.



Grand Jury Finding 4:
A Safety Problem also exists from the ditch being uncovered and unprotected.

Board of Supervisor’s response to Finding 4
The Board adopts the response prepared by the Public Works Department in their
Board letter dated March 23, 2006.

Grand Jury Recommendation 1
A portion of the bed tax collected from the hotels and motels and resorts in Avila should
be shared with the Harbor District for its operation and maintenance of the beaches and
other facilities, which benefit these enterprises.

Board of Supervisor’s response to Grand Jury Recommendation 1
We disagree with this finding. The recommendation is not warranted and is
unreasonable.   It is not warranted since the District has the potential to increase
funding through revenue sources that are under its control (see response to Finding
Number 1).  The recommendation is unreasonable in that it fails to recognize that
transient occupancy tax revenue (referred to as the bed tax in the Grand Jury Report) is
a general purpose used to help offset the cost of County services countywide. This
would include fire protection, law enforcement, emergency medical services and road
maintenance services provided to the Port San Luis Harbor District area.

In essence, the Grand Jury seems to be saying that since the Harbor District may
contribute to drawing people to Avila Beach, the District should share in the transient
occupancy tax.  Imagine the effect upon local governments if this concept were
extended to other governmental entities throughout the state.  Would the State of
California be entitled to ask for a share of local transient occupancy taxes due to the
draw created by Hearst Castle and the local state parks?  Since there are now hotels in
Avila Beach that could draw more boaters to the area, should the County be entitled to
ask for a share of the boat launch and mooring fees from the Harbor District?  How
does the Grand Jury draw a distinction between their recommendation and the two
examples cited above?  The information in the report did not address this issue.

In summary, the rationale behind the Grand Jury recommendation would appear to
conflict with Section 7280 of the Revenue and Taxation Code, which provides that cities
and counties may levy and collect a transient occupancy tax.  The legislature
established the existing law to be simple, clear and used throughout the state as the
appropriate means for the allocation transient occupancy tax.

Grand Jury Recommendation 2
Whereas the county benefits economically from the development of Avila and the future
revenues generated thereby, and whereas the county has approved the plans and
granted permits for building and paving in Avila and whereas the county flood control
district is responsible for flood control in Avila, and whereas the county must share in



the potential burden and liability for any damage resulting from flooding of the drainage
ditch in its flood control district, the County should therefore assume responsibility for
designing, providing, and maintaining a solution to the potential overflow and flooding
problems at the drainage ditch.

Board of Supervisor’s response to Grand Jury Recommendation 2
The Board adopts the response prepared by the Public Works Department in their
memo dated March 23, 2006 and determines that the recommendation will not be
implemented because it is not warranted.  There is an existing process to develop
zones of benefit as the means to handle local flood control issues.  Public Works
identifies that the Grand Jury is incorrect in identifying that the “the county flood control
district is responsible for flood control in Avila.”  The Public Works Department clarifies
the relationship and policies of the Flood Control District for issues involving local flood
control projects.  A more appropriate solution would be to form a zone of benefit to fund
appropriate flood control measures for this area.

Grand Jury Recommendation 3
The County should undertake regular mosquito abatement at the drainage ditch, or
other appropriate measures, to prevent mosquito larvae from developing.

Board of Supervisor’s response to Grand Jury Recommendation 3
County Environmental Health, a division of the Public Health Department, provides
mosquito abatement services.  Environmental Health treated mosquito larvae in the
drainage ditch with larvicide in 2004.  They returned in 2005 identified that small native
fish discovered in the ditch had prevented the development of larvae.  With regard to
the recommendation that the county should undertake regular mosquito abatement at
the drainage ditch, Environmental Health notes that they will respond to any complaints
about mosquitoes, if appropriate, they would use larvicide, without charge for the
service.  Because the drainage ditch discharges into the San Luis Creek, the Dept of
Fish and Game prevents the use of mosquito fish as a control method.

A process is already in place to address mosquito abatement in the drainage ditch.

Grand Jury Recommendation 4
The ditch should be fenced and access restricted for safety reasons.

Board of Supervisor’s response to Grand Jury Recommendation 4
The Board adopts the response prepared by the Public Works Department in their
memo dated March 23, 2006 noting that this the responsibility of the Harbor District.
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TO: The Honorable Rodger Piquet,
California Superior Court, San Luis Obispo County

FROM: County of San Luis Obispo Board of Supervisors
Katchik “Katcho” Achadjian, Chairman

DATE May 9, 2006

RE: 2005-2006 Grand Jury Report  - County of San Luis Obispo Gang Task
Force

Thank you for the opportunity to respond to the Grand Jury report related to the County
of San Luis Obispo Gang Task Force.  This memo is the County Board of Supervisors
response to the report.  The Sheriff-Coroner has responded to this report and sent his
response to you separately.  A copy of his response is also included with this report.

Grand Jury Finding 1
A federal Grant, which is subject to withdrawal at any time, continues to be the primary
funding source for the Gang Task Force.

Board of Supervisors’ response to Finding1
The Board partially agrees with this finding.  We agree that federal funding provides the
majority of funding for Gang Task Force.  However, we would note that the amount of
federal funding has not kept pace with the actual costs of the task force.  The Board of
Supervisors adopted budget for the county includes a combination of the available
federal funding and General Fund dollars to assure the continuing activities of the Gang
Task Force.   The federal funds are allocated on an annual basis. Once allocated, the
funds are not withdrawn for that year.   It is true that these funds, like many of the other
special purpose state and federal funds allocated to the county could be withdrawn at
some point in the future.  However, we note that funding for the Gang Task Force is
included as part of the departmental budgets for the County Sheriff-Coroner, District
Attorney’s Office and Probation Department. The departments work with the state and
the federal government to determine whether federal funding for the Gang Task force
will be available for the next year.  The federal funding has been available for nearly 20
years and appears to be stable.



Grand Jury Recommendation 1
The expenditures for the Gang Task Force should be permanently funded as part of the
annual San Luis Obispo County budget.

Board of Supervisors response to Recommendation 1
The recommendation from the Grand Jury will not be implemented, because it is not
warranted at this time.  The Gang Task Force is currently funded and is included in the
county budget.  A portion of the funding comes from federal sources that have
historically been stable.  The recommendation implies that other funding sources should
be used to fund the Gang Task Force.  This would entail forgoing the use of federal
funding and replacing it with County General Funds.   We do not believe that the county
should forgo the use of these federal funds, as they are specifically dedicated for the
functions of the Gang Task Force.  We also note that the Gang Task Force has been
fully funded even as the costs of the Task Force have exceeded the dollars provided by
the federal funding.  If federal funding for this program ceases entirely, the Board will
then consider the use of other funding sources to continue the Gang Task Force.  This
consideration will occur as part of the county budget process.













TO: The Honorable Rodger Piquet,
California Superior Court, San Luis Obispo County

FROM: County of San Luis Obispo Board of Supervisors
Katchik “Katcho” Achadjian, Chairman

DATE May 2, 2006

RE: 2005-2006 Grand Jury Report  - Pesticide Use at the Agricultural/Urban
Interface

Thank you for the opportunity to respond to the Grand Jury report related to Pesticide
Use at the Agricultural/Urban Interface.  This memo is the County Board of Supervisors
response to the report.  The required response from the County Planning Department,
County Department of Public Health and the County Agricultural Commissioner is also
attached to this memo.

Grand Jury Finding 1
California grows more than 85% of the nation’s strawberries and other methyl-bromide
dependent crops. San Luis Obispo County growers planted 800 acres of strawberries in 2004. In
2005, 18 restricted materials permits were issued for the use of methyl bromide. Besides its
toxicity, methyl bromide is a significant contributor to the ozone depletion in the atmosphere.
The use of this pesticide continues despite the fact that the U.S. has signed the Montreal Protocol
treaty, which promised to ban the use of methyl bromide by 2005. Efforts are still in progress on
both the federal and the state levels.

Board of Supervisor’s Response to Finding 1
The Board of Supervisors agrees with the finding.   However, the Board provides a clarification
regarding the finding related to the Montreal Protocol treaty.  The finding incorrectly implies that
the United States continues to use methyl bromide in violation of the Montreal Protocol.  In
simple terms, the Montreal Protocol is an international treaty that deals with the substances that
cause the depletion of the atmospheric ozone layer referred to as Ozone Depleting Substances
(ODS).  The United States ratified the treaty in 1988.

The Montreal Protocol included the phased reduction, with the intent to eventually eliminate the
use chemicals that cause the depletion of the ozone layer.  Methyl bromide, a chemical used in
agricultural production and as a fumigant for international product shipments was identified as
an ODS.  The Montreal Protocol initially established a 2010 date for the complete phase out of



methyl bromide.  This time frame was later moved up to 2005 as the date when developed
countries should cease use of methyl bromide.

Updates to the Montreal Protocol have occurred since it became operational in 1989.   The
current standards for the treaty allow for exceptions to the ban for critical uses.  The exceptions
(known as Critical Use Exemptions or CUEs) may be submitted by nations that are signatories to
this international treaty.  The United States is one of over a dozen nations that have requested
and been granted exemptions.

Requested Critical Uses Exemptions are allowed when the users currently have no
safe, effective and economically viable alternatives to methyl bromide use for crops and
post-harvest uses.   Within the United States, exemptions are first submitted to and
reviewed by the U. S.  Environmental Protection Agency (EPA).  The EPA analyzes the
requests using teams of biologists, economists and other experts who evaluate whether
or not there is a critical need for methyl bromide, based on the criteria agreed to by the
Parties of the Montreal Protocol.   The EPA sends the nomination of critical use
exemptions to the Ozone Secretariat of the United Nations. The Ozone Secretariat
forwards the nomination package to the Methyl Bromide Technical Options Committee
(MBTOC), an advisory group that provides technical expertise related to methyl bromide
on behalf of the member nations.  MBTOC reviews the nomination requests and makes
recommendations to that are reviewed and decided by consensus at meetings of the
parties that are signatory to the Montreal Protocol.

Grand Jury Finding 2
Growers are subject to obtaining use permit, being inspected and fined for violations ranging
from fifty to many thousands of dollars depending on the nature of the noncompliance.

Board of Supervisor’s Response to Finding 2
The Board agrees with this finding.

Grand Jury Finding 3
All schools are considered “sensitive sites”. School safety issues that have been addressed
include parental information regarding spraying schedules, the creation of buffer zones around
schools and childcare centers and mandatory conditions on restricted pesticide application when
children are present.

Board of Supervisor’s Response to Finding 3
The Board agrees with this finding.

Grand Jury Finding 4
The CAC and Public Health Department have coordinated efforts to update their database of
childcare facilities in order to prevent pesticide exposure to this most vulnerable population.

Board of Supervisor’s Response to Finding 4



The Board of Supervisors agrees with this finding.

Grand Jury Finding 5
The Environmental Resource Section (land use) of CAC’s office is periodically requested by the
Planning Department to provide input regarding a suitable location for a new school. This
information, which takes into consideration the proximity to existing commercial agriculture, is
often disregarded. New schools continue to be placed near large agricultural venues.

Board of Supervisor’s Response to Finding 5
The Board of Supervisors partially disagrees with this finding.   We agree that the
Environmental Resource Section of the Agricultural Commissioner’s Office is
periodically requested to provide input regarding land use permits involving the
development of schools and school sites.  We disagree that the information about the
proximity of commercial agriculture is disregarded.  The Grand Jury states that the
information from the Environmental Resources Section is “often disregarded” but
provides no support for the statement.  As such, the statement appears to be more
opinion, than a finding.

The Board considers all of the information presented in land use permits hearings and
meetings before making decisions.   School districts are generally the entity that selects
and recommends the location for school sites.

Grand Jury Finding 6
The Task Force on Health and Pesticide Use recommended that they meet every three years.

Board of Supervisor’s Response to Finding 6
The Board agrees with this finding.

Recommendations

Grand Jury Recommendation 1
The Grand Jury strongly recommends that less toxic materials be used to replace methyl
bromide and that the Board of Supervisors actively support the Montreal Protocol. (Finding #1)

Board of Supervisor’s Response to Recommendation 1
The Board of Supervisors will not implement this recommendation.   The Board is in general
agreement that use of less toxic materials is desirable.  However, the Board also notes that the
State of California has passed laws and regulations that govern the use of pesticides, including
methyl bromide.  California’s laws governing pesticide use are some the nation’s most stringent.



The nations that are signatory to the Montreal Protocol have developed processes to implement
this treaty.  The Board acknowledges that the signatories to the Montreal Protocol have
considered and approved the temporary and limited continued use of methyl bromide
under the existing critical use guidelines of the Montreal Protocol.   We acknowledge
that under the treaty, member nations can work together to develop and determine the
strategies, appropriate time frames and processes to implement the concepts of the
treaty.

The Board appreciates and is sensitive to the concerns expressed by the Grand Jury
and members of the community.  However, we also recognize that San Luis Obispo is
an agricultural area, and modern agriculture production uses pesticides, fertilizers and
other substances that help increase the productivity of our farm lands.  We recognize
that the Agricultural Commissioner has the authority to evaluate applications to apply
regulated substances as part of the effort to assure the appropriate laws and regulations
are followed.  The laws and regulations are oriented to promoting the safety of the
people who use these substances in agricultural production, as well as those who and
live in and around agricultural areas.

Grand Jury Recommendation 2
Fines imposed on growers should be reviewed and made stringent enough to deter
Infractions of all regulations. (Finding #2)

Board of Supervisor’s Response to Recommendation 2
The Board adopts the response by the response by the Agricultural Commissioner in his
memo dates April 3, 2006 as the Board of Supervisors Response.

Grand Jury Recommendation 3
Restricted pesticides should be prohibited on school grounds. School officials should adhere to
the principles outlined in the Healthy Schools Act of 2000 (AB 2260 and AB 1006) until the
long-range effects of pesticides on children’s growth patterns can be documented. Buffer zones
around schools should be broadened beyond those specified on the manufacturer’s label.
(Finding #3)

Board of Supervisor’s Response to Recommendation 3
The Board adopts the response by the response by the Agricultural Commissioner in his
memo dates April 3, 2006 as the Board of Supervisors Response.

Grand Jury Recommendation 4
The annual updating of childcare locations is an important part of protecting children. Mandatory
annual updating should be the responsibility of the office of the CAC. (Finding #4)

Board of Supervisor’s Response to Recommendation 4
The Board adopts the response by the response by the Agricultural Commissioner in his
memo dates April 3, 200 as the Board of Supervisors Response.  The Board further



encourages the Public Health Department and the County Agricultural Commission to
work together to provide regular updates of childcare and school site locations.

Grand Jury Recommendation 5
Recommendations from Environmental Resource Section should be an essential part of any new
school project’s planning. (Finding #5)

Board of Supervisor’s Response to Recommendation 5
This recommendation has already been implemented.  New school sites are proposed by school
district officials and undergo a full land use review.  The review includes input from the
Agricultural Commissioner’s Environmental Resource Section, review for compliance with the
California Environmental Quality Act and other laws and regulations that govern development.
Decisions by school district officials and the Board consider all information relevant to the
requested use and are not solely based upon the recommendations of the Agricultural
Commissioner’s Environmental Resource Section.

Grand Jury Recommendation 6
The Grand Jury recommends that the Task Force on Health and Pesticide Use meet annually for
the purpose of review and recommendations. (Finding #6)

Board of Supervisor’s Response to Recommendation 6
The Board will not implement this recommendation.  The Task Force on Health and
Pesticide Use has determined to meet on a three-year basis.  The Board of Supervisors
respects the decision of the Task Force and acknowledges the following
recommendation of the Health Commission made at their April 10, 2006 meeting.
"The Pesticide Task Force is comprised of members from agricultural, health, and
environmental fields as well as interested citizens and Health Commissioners.  In order
to perform an in depth review, and maintain participation, the Health Commission
Pesticide Task force should hold a series of meetings and report back to the Health
Commission and responsible organizations with findings and recommendations every 3
years.  Doing this on an annual basis would reduce participation and lead to a
superficial review."   The Board will not implement the recommendation of the Grand
Jury, as it is not warranted for the reasons provided in the Health Commission
recommendation above.



TO:  The Honorable Rodger Piquet, Presiding Judge
California superior Court, County of San Luis Obispo

FROM:  Robert Lilley, Agricultural Commissioner/Sealer

DATE:  April 3, 2006

SUBJECT:  Response to Grand Jury Report

This is the San Luis Obispo County Agricultural Commissioner (CAC) required response
to the San Luis Obispo County Grand Jury Report Pesticide Use At The
Agricultural/Urban Interface “Grassroots Effort Yields Promising Crops” in fiscal year
2005-2006 (pursuant to California Penal Code §933 and §933.5).  Department responses
are required for Findings 2, 3, & 4 and Recommendations 2, 3, & 4.  The associated
Grand Jury findings and recommendations are numerically grouped.  The groupings are
followed by the department’s response.

Introduction

Our department welcomes the opportunity to provide information on San Luis Obispo
County’s Pesticide Use Enforcement Program.  The mission of the Pesticide Use
Enforcement Program is to protect people, the environment and the food supply by
ensuring the safe use of pesticides in San Luis Obispo County.   The Grand Jury’s
attention to this important subject is helping us to continue to identify and be aware of the
concerns of the community and to educate the public about protective measures already
in place.

Grand Jury Finding – 2

Finding: Growers are subject to obtaining use permit, being inspected and fined for
violations ranging from fifty to many thousands of dollars depending on the nature of the
noncompliance.

Department Response – Finding – 2

The Department agrees with the finding.

Grand Jury Recommendation – 2

Recommendation:  Fines imposed on growers should be reviewed and made stringent
enough to deter infractions of all regulations.
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Department Response Recommendation – 2

The Department is implementing the recommendation in that penalties for violations are
applied by the department accordance with the applicable laws and regulations.  These
penalties are intended to deter infractions of the laws and regulations that govern the use
of pesticides.

All violations are reviewed for appropriate enforcement follow up and action is taken
with the aim of deterring future non-compliances.  The department maintains a no
nonsense approach of taking enforcement follow up seriously.  It should be noted that the
regulated industry in San Luis Obispo County currently has a 96.3% compliance rate and
our local enforcement program is rated by the California Department of Pesticide
Regulations as one of the best in the state. A high level of compliance is viewed as a
primary factor in determining adequate deterrence.

The following outlines how we review and categorize violations and fines, as well as
other penalty levels available to us.

Section 6130(a) of the California Code of Regulations (CCR) Title 3 (Attachment A)
provides the guidelines county agricultural commissioners are required to follow when
fining for pesticide violations.  Violations are designated as Class A ($700-$5,000), Class
B ($250-$1,000), and Class C ($50-$400).

A Class A violation is defined as one which created an actual health or environmental
hazard, is a repeat of a Class B, or is a violation of a lawful order of the commissioner to
“Cease and Desist” the operation of equipment or a facility which is unsuitable or to
prevent the further commission of violations that will present an immediate hazard or
cause irreparable damage.

A Class B violation is defined as one, which posed a reasonable possibility of creating a
health or environmental effect, or is a repeat of a Class C.

A Class C violation is one not defined in either Class A or Class B.  Effectively, they are
paperwork and neither creates nor poses the reasonable possibility of creating a health or
environmental effect.

A repeat violation is one where a previous fine was levied in the same Class as the
proposed fine within two years of the date of the Notice of Proposed Action for the
current violation.
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The California Department of Pesticide Regulation (DPR), the state agency with
authority over the regulation of pesticides, provides guidelines to commissioners on when
to fine.  DPR annually audits the commissioner’s pesticide enforcement program,
including their adherence to the fine guidelines, with respect to proposing fines when
appropriate and their placement at the correct levels per Section 6130(a) of the CCR.

Our department reviews all violations and follows DPR fine guidelines on when to fine.
We perform an internal review to maintain consistency when fining individuals and
businesses, determining the fine class, and placing the fine at an appropriate level within
each class based on the circumstances of the violation and the violators compliance
history.

Violations can be subject to other penalties:  (1) violations can be prosecuted criminally
as misdemeanors per Section 12996 of the FAC (Attachment B) for fines from $500 to
$5,000 and/or imprisonment for six months, subsequent violations for fines from $1,000
to $10,000 and/or imprisonment for six months, with criteria for certain types of
violations for fines from $5,000 to $50,000 and/or imprisonment for one year.  (2)
Violations can be prosecuted civilly by DPR and the State Attorney General per Section
12998 of the California Food and Agricultural Code (FAC) (Attachment C) in amounts
ranging from $1,000 to $10,000 with subsequent violations, depending on circumstances,
in amounts of $5,000 to $25,000 for each violation. (3) Additional administrative actions
are available such as suspending, revoking, or denying restricted materials permits by the
County Agricultural Commissioner, and suspending, revoking or denying licenses to sell
or apply pesticides by DPR.

Our department consults with DPR and the District Attorney to determine when to pursue
these alternatives to administrative fines.

Grand Jury Finding - 3

Finding: All schools are considered “sensitive sites”.  School safety issues that have been
addressed include parental information regarding spraying schedules, the creation of
buffer zones around schools and childcare centers and mandatory conditions on
restricted pesticide application when children are present.

Department Response Finding – 3

The Department agrees with the finding.
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Grand Jury Recommendation - 3

Recommendation: Restricted pesticides should be prohibited on school grounds.  School
officials should adhere to the principles outlined in the Healthy Schools Act of 2000 (AB
2260 and AB 1006) until the long-range effects of pesticides on children’s growth
patterns can be documented. Buffer zones around schools should be broadened beyond
those specified on the manufacturer’s label.

Department Response Recommendation – 3

This recommendation will not be implemented for several reasons.  First the Department
disagrees that there should be a complete prohibition of the use of restricted pesticides on
school grounds. The restricted material permit issuance process for the use of restricted
pesticides provides necessary authority to approve or deny the use of restricted materials
requested by a school on a case by case evaluation.

The Department agrees that School officials should adhere to the principles outlined in
the Healthy Schools Act of 2000 (AB 2260 and AB 1006) until the long-range effects of
pesticides on children’s growth patterns can be documented.  However, implementation
of this recommendation is not within the authority of the Department but rather its
implementation rests with school officials.

The Department will not implement this recommendation as the Department has limited
authority to implement the recommendation. The Commissioner has limited authority to
further regulate buffer zone distances, beyond what is already required by the pesticide
label, including the buffer zones around schools.

The department will address the three recommendation areas separately:

1) Restricted Material Use on School Sites

Our department disagrees with the Grand Jury recommendations that restricted materials
should be prohibited from use on school grounds.  The restricted material permit issuance
process for the use of restricted pesticides provides necessary authority to approve or
deny the use of restricted materials requested by a school.  A school may have a pest
problem that threatens the health or safety of the children where the only reliable method
of control is a restricted material (e.g. a rodent borne plague outbreak or poisonous spider
infestation).  Also, alternative methods of pest control may actually be more hazardous to
children than the use of restricted pesticides (e.g. the use of scissor traps for gopher
control is potentially more dangerous than underground poisoned bait applications).
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The permit process allows for analysis of the use of restricted rodent pesticides
(Attachment D), on an individual basis.  This process requires an analysis of potential
hazards related to sensitive sites including the likelihood of substantial environmental
effects.  Before a permit can be issued a series of determinations are required regarding
the hazards.  If the hazards are mitigated, a permit may be issued.  If the hazards are not
mitigated the permit must be denied.

The permit process provides the ability for any interested person to request the
commissioner review their action in issuing or denying a permit and requires a written
response by the commissioner affirming, modifying or canceling the permit action.  After
the written decision a directly affected person may appeal to the director of DPR for a
review of the commissioner’s action (Attachment E).

The use of restricted pesticides on K-12 school grounds is very limited in the county.
However, a few school grounds may use restricted pesticides on their grounds in areas
such as the sports fields for rodent or weed control, or as a part of the educational process
in vocational agricultural programs to provide instruction on how to manage pests at the
production agricultural level.

2) Healthy Schools Act of 2000

Pesticide uses on school sites are governed by general California pesticide laws and
regulations, enforced by the Agricultural Commissioner, and by specific laws for schools
(Healthy Schools Act 2000, AB 2260), enforced by the Department of Education.  The
Healthy Schools Act goes beyond the scope of general pesticide laws and regulations in
the state.  The Healthy Schools Act of 2000 (Attachment F) covers the use of any
pesticide, restricted or non-restricted.  Our department agrees with the Grand Jury that
school officials should adhere to the principals and requirements of the Healthy Schools
Act.

Our department held multiple meetings with all of the school districts in the county prior
to and since the adoption of the Healthy Schools Act.  The purpose of these meetings was
to provide guidance on how to comply with the Healthy Schools Act, and to promote
Integrated Pest Management (IPM).  In addition, DPR has complied with the Healthy
Schools Act, which requires them to provide specific information to schools on IPM.
IPM information and complete details of the Healthy Schools Act are posted on DPR’s
web site (www.cdpr.ca.gov).  Additionally, DPR is available to provide additional
training to individual school districts to help them comply with the Healthy Schools Act.

In summary, the Healthy Schools Act requires school districts provide annually a list of
all pesticides that might be used to parents or guardians, and staff during the school year.
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Subsequently, recipients of the list may request advance notification of individual
pesticide applications.  Also, pesticide treated areas are posted for prescribed times prior
to and after applications.

The Grand Jury also notes school officials should comply with California AB 1006.  AB
1006 was legislation proposed in the 2004-2005 legislative session.  This bill addressed
the prohibition of the use of certain pesticides on school sites.  However, AB 1006 was
not chaptered into law.  Instead, an alternate bill AB 405 became effective on January 1,
2006 (Attachment G).  This law is also enforced by the Department of Education.

AB 405 prohibits the use of pesticides that are currently registered for use in California
under a conditional registration, an interim registration, or an experimental use permit.
The prohibition is based on the fact these types of registrations typically have outstanding
data requirements related to toxicity.  An exception to the prohibition is made for
conditionally registered pesticides with complete health toxicity data.  Also, the
prohibition does not apply to pesticides used for the protection of public health.  DPR
will create and maintain a list, on a quarterly basis, of prohibited pesticides (Attachment
H).  None of the prohibited pesticides are restricted materials.  We agree that school
districts should comply with AB 405.

3) Schools as Sensitive Sites and Buffer Zones for Adjacent Uses of Pesticides

Our department considers all schools as sensitive sites.  A database of all public and
private K-12 schools and licensed daycare centers is utilized.  These schools are a layer in
the department’s Geographic Information System (GIS) used to map the location of
agricultural crops and parks.  This layer is used to identify where pesticides might be
used adjacent to schools.  The GIS is used to identify those schools within 500 feet of
agricultural sites.  This information is used to identify and make site specific
requirements to individual Restricted Material Permits and make site specific
recommendations, beyond what is required by the pesticide label and in regulation, to
individual Operator Identification Numbers issued for the use of non-restricted pesticides.

San Luis Obispo County mandatory buffer zones exist for the use of restricted materials
adjacent to schools.  Ground applications are prohibited within 500 feet and aerial
applications are prohibited within _ mile of schools (Attachment I).  These prohibitions
exist while children are present at the school and are issued as a restricted material permit
condition to individual restricted material permit holders.  These buffer zones exist for all
restricted materials using ground or aerial application methods.  In addition, some
specific restricted materials and application methods have larger mandatory buffer zones
for occupied structures, which include schools (e.g. a 1 mile buffer zone for overhead
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sprinkler applications of metam or potassium sodium – San Luis Obispo County
Restricted Material Permit Condition 14 – Attachment J).  These mandatory buffer
zones are larger than any required by manufacturer’s labels.

The commissioner has limited authority to further regulate, beyond what is already
required by the label and regulation, the use of non-restricted materials per Section
14006.6(a) of the FAC (Attachment K).  Additional authority to further regulate non
restricted materials only applies if the commissioner determines the use of the non-
restricted material will cause an undue hazard under local conditions.  Suggested site
specific mitigation measures are made to users of non-restricted materials adjacent to
sensitive sites, including schools (Attachment L).  These suggested mitigation measures
could include buffer zones.  Agricultural users of any pesticides, restricted and non-
restricted, with sites within 500 feet of schools are provided specific suggestions for
pesticide applications made near homes, schools, and other sensitive sites (Attachment
M).

AB 947 of 2002 does not provide commissioners with the authority to mandate buffer
zones of _ mile around sensitive sites (i.e. schools and hospitals) as determined by the
Grand Jury Report Appendix B “Legislation Governing Pesticide Use in California”
under item 3: AB 947, 2002 (Attachment N).

AB 947 of 2002 (Attachment O) added Section 11503.5 to the FAC.  Section 11503.5 of
the FAC allows the commissioner to apply Section 11503 of the FAC (Attachment P) to
adopt regulations applicable to their county with respect to timing, notification, and
method of application within _ mile of a school for pesticides used for agricultural
production.  When adopted, these regulations are operative within 30 days of their
submission, by the commissioner, to the Director of DPR if they are not specifically
disapproved in writing.

The Agricultural Commissioner’s Office has not pursued the local rule making process to
require additional restriction on non-restricted pesticides around schools as identified in
AB 947 because the current system is providing for a level of protection that mitigates
hazards around schools sites.

Grand Jury Finding - 4

Finding: The CAC and the Public Health Department have coordinated efforts to update
their database of childcare facilities in order to prevent pesticide exposure to this most
vulnerable population.
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Department Response Finding – 4

The Department agrees with this finding.

Grand Jury Recommendation - 4

Recommendation: The annual updating of childcare locations is an important part of
protecting children.  Mandatory annual updating should be the responsibility of the office
of the CAC.

Department Response Recommendation – 4

The Department will not implement this recommendation, as the department does not
have the authority to require or obtain information pertaining to the locations of childcare
facilities.   However, we do agree the annual updating of childcare locations is an
important part of protecting children.

The Public Health Department and our department are coordinating efforts to map
agricultural operations within 500 feet of a schools or licensed childcare facilities.
(Attachment Q).

The Public Health Department has the responsibility and authority to gather licensed
childcare facility information.  Our department is committed to working with the Public
Health department to utilize licensed childcare facility information in our GIS layer,
which also includes public and private schools.

Conclusion

Our department recognizes the value of the Grand Jury work in reviewing how the
department regulates the use of pesticides and enforces those regulations through fine
actions in San Luis Obispo County.  In particular, the department welcomes their interest
in the protection of children.  Our department takes the protection of public health and the
environment seriously and is committed to enforcing state laws and regulations, which
are designed to provide protection from pesticides.

Our department will continue to respond to and track citizen concerns and complaints
about pesticides use in San Luis Obispo County.  Whenever possible we will continue to
adopt and adjust our enforcement program to meet the needs of the community within our
authority and regulatory mandates.
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Attachments

A. Section 6130(a) of the California Code of Regulations (CCR)

B. Section 12996 of the California Food and Agricultural Code (FAC)

C. Section 12998 of the FAC

D. Overview of the Pesticide Permit Consideration Process Under Functional

Equivalency Certification

E. Section 14009 of the FAC

F. Healthy Schools Act of 2000 – AB 2260, 2000

G. AB 405, 2005

H. List of Pesticide Products Prohibited from Use in Schools

I. San Luis Obispo County Restricted Material Permit Condition #3A – Restricted

Material Applications Adjacent to Schools.

J. San Luis Obispo County Restricted Material Permit Condition #14 – Metam

Sodium/Potassium Sodium

K. Section 14006.6(a) of the FAC

L. Non-Restricted Materials – Suggested Mitigation Measures for Sensitive Sites

M. Public Relations – Neighbors and Sensitive Sites – Suggestions for Pesticide

Applications Made Near Homes, Schools, and Other Sensitive Sites

N. Grand Jury Report, Appendix B – Item 3

O. AB 947, 2002

P. Section 11503 of the FAC

Q. Schools/Daycare within 500 feet of Crop/Parks
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